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Preparing your client for a
deposition is a critical
aspect of the discovery

process in any litigation. Your
client’s deposition can be ruined if
she is subjected to a skillful
cross-examination by opposing
counsel when she is not properly
prepared. Opposing counsel may,
among other things: (1) secure a
description or statement that is
inaccurate; (2) obtain privileged
information or your attorney work-
product; (3) obtain damaging
information based solely on spec-
ulation; and (4) intimidate your
client and thus undermine her
confidence later at trial. 

Meet with Your Client 
1. Schedule a meeting at least 2

to 3 days prior to the scheduled
deposition. Advise your client that
the purpose of the deposition is to
provide the other lawyer with an
opportunity to gather information,
not to verbally attack her. 

2. Provide your client with a
written checklist including the
following basic instructions con-
cerning the deposition: 

• Listen carefully before
responding to a question. 

• Do not volunteer informa-
tion. Make the lawyer work to
extract it! 

• If you do not understand the
substance of a question, politely
ask the lawyer to repeat it. 

• Take a few moments to
think about the question before
answering. Never give a hasty
answer! 

• You may state that you had
conversations with your lawyer
prior to the deposition, but do
not reveal the content of those
or any other conversations. 

• If you cannot remember
something, say so. Do not
guess! 

• Limit your answers to yes
or no. If you’re asked an open-
ended question, keep your
answer short and concise. The
more you talk the more likely
you will make an inconsistent
statement. 

• Carefully review any docu-
ments placed before you before
responding to the other lawyer’s
questions. 

• Always be courteous to
everyone at the deposition. Your
behavior is an indication to the
other lawyer of whether you will
be an excellent or poor witness
at trial. 

3. Thoroughly review the
entire file with your client.  Focus
on any document or statement
that could be inconsistent or
harmful to your client’s deposi-
tion. Concentrate on the ele-
ments of the causes of action
and defenses. Pay special atten-
tion to the following: 

• Interrogatory answers,
requests for admissions, state-
ments, and affidavits signed by
the client. 

• Client’s previous deposition
testimony in another case or
depositions of other parties or
witnesses. 

• Photographs or documents
of which the client has personal
knowledge. 

• Medical records and
billings. 

• Income tax returns or W-2
forms, including wage loss
statements.

• Criminal records.
• Insurance information. 
4. Explain how objections are

handled in a deposition and that
you have limited ability to
object. Remember, objections
to the “form” of the question
(i.e., argumentative, speculative,
vague, or a compound ques-
tion) must be asserted during

Handling Experts 
By Rain Levy Minns-Fink

Choosing the right expert witnesses for
your case can be crucial to its success,
but even the best experts, if mishandled,

can leave your case in critical condition. Here
are some suggestions for handling experts well.

Internet Issues. Before you file your expert
witness designation, conduct background
research on prospective expert witnesses.
Remember to check Web archives, such as
www.archive.org, that retain snapshots of numer-
ous Web sites over time. Moreover, what your
experts may say online after you retain them is of
equal importance. Emphasize to your experts that
until the trial is over they should avoid any online
discussions of general topics related to the case
and review their publicity and advertising. For
instance, if one of your experts advertises on
experts.com, gains 90% of his income by testify-
ing for defendants in the healthcare industry, and
is testifying for the defendant in such a case, you
might want to caution him about providing fewer
details in the advertisement. Opposing counsel
may discover your expert’s potential bias problem
anyway, but you can avoid advertising it.

Paper Trails. Be very careful about what you or
your expert put in writing. An expert is like an open
book. Opposing counsel has a right to ask for (and
get!) correspondence between you and your
expert. Consequently, caution your expert and be
very clear about the types of written communica-
tions that will occur. For instance, you do not want
your expert to be deposed by an opposing counsel
who questions him about every discrepancy
between the expert’s preliminary opinions and
expert report. Some lawyers even refuse to com-
municate by e-mail to avoid any careless mistakes. 

Inadvertent Public Speaking. Your conver-

Prepare Your Client
for Deposition
Testimony 
By Matthew D. Barrett
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